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SELYA, Circuit Judge. On March 15, 1996, plaintiff-

appel I ant Shannon Rogan suffered serious personal injuries when
a motor vehicle she was driving collided with a trolley car
operated under the auspices of the Massachusetts Bay
Transportation Authority (NMBTA). We canvassed the pertinent
facts on an earlier occasion, see Rogan v. Menino, 175 F.3d 75,
76-77 (1st Cir. 1999) (Rogan 11), and it would be pleonastic to
rehearse them here. For the purpose at hand, it suffices to
note that, immediately followng the accident, officers from
both the MBTA and the City of Boston converged on the scene.!?
Pursuant to an unofficial departnental policy, the Boston police
officers, John MDonough and Robert Colburn, relinquished
control of the investigation to the MBTA.

In due course, an MBTA police officer cited the
plaintiff for failure to yield. Believing the citation to be
unf ounded, the plaintiff sought judicial review A state
district judge found her responsible for failing to yield. The

plaintiff eschewed a further appeal, instead paying a $50 fine.

The MBTA has its own police and shares jurisdiction over
certain matters with the Boston police departnment. See Act of
July 19, 1968, ch. 664, 1968 Mass. Acts 547 (creating a separate
police force to function with the MBTA's territorial authority
and investing its officers with powers equivalent to those of
muni ci pal police officers).
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That was not the end of the matter. |Invoking 42 U. S.C.
§ 1983, the plaintiff sued a nmultitude of defendants —the two
respondi ng of ficers (McDonough and Col burn), the City of Boston,
three nmunicipal officials, the MBTA, and several MBTA enpl oyees
—in the federal district court. She clained, inter alia, that
McDonough, Col burn, and the nmuni ci pal officials had inpaired her
access to the courts when they <ceded control of the
i nvestigation to the MBTA (which, she averred, had a financi al
interest in the outcome of the investigation and shaped its
findings accordingly).

The plaintiff eventually settled her state-court tort
suit agai nst the MBTA and, as part of the settlenment, dism ssed
the MBTA defendants from this action. The district court
di sposed of the plaintiff's clainms against the remaining
def endants in stages. First, the court, acting on a notion
brought pursuant to Fed. R Civ. P. 12(b)(6), dism ssed all
i ndi vi dual -capacity clainms against the nmayor (Menino), the
police comm ssioner (Evans), and a third nmunicipal official
(Di Mar zi o) . Rogan v. Menino, 973 F. Supp. 72, 77 (D. Mass
1997) (Rogan 1). The plaintiff then dropped her official-
capacity clains against Mayor Menino. Finally, the district
court, acting on its own initiative, entered summary judgnent

adverse to the plaintiff on the remni nder of the clains.
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The plaintiff appeal ed both the Rule 12(b)(6) order and
the sua sponte summary judgnent. This court upheld the
di sm ssal of the individual-capacity clains, but vacated the
grant of summary judgnent on procedural grounds. Rogan Il, 175
F.3d at 81. On remand, the remaining defendants — McDonough
Col burn, and the City of Boston —formally noved for sunmary
judgnment, see Fed. R Civ. P. 56(c), and the district court
granted the notion. This appeal foll owed.

W review the district court's entry of summary
judgnment de novo, construing the record and all reasonable
i nferences therefromin favor of the nonnoving party (here, the

plaintiff). N_Am Specialty Ins. Co. v. Lapalnme, 258 F.3d 35,

37 (1st Cir. 2001). We keep firmly in mnd that sunmary
judgnment is appropriate only "if the pleadings, depositions,
answers to i nterrogatories and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as
to any material fact and that the noving party is entitled to a
judgnment as a matter of law" Fed. R Civ. P. 56(c).

Summary judgnent practice has its own rhythm \Where,
as here, the initiators are the defendants, they nust begin the
novement by averring the absence of any evidence sufficient to
support sonme necessary elenment of the plaintiff's case.

Mal donado-Denis v. Castillo-Rodriguez, 23 F.3d 576, 581 (1st
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Cir. 1994). To avoid summary judgnment, the plaintiff then nust
sound a contrapuntal note, pointing to evidence in the record
sufficient to establish the existence of a "genuine" issue of
"material"” fact anent the disputed elenent(s). [d. A genuine
issue exists if the record evidence is such that a reasonable
factfinder could resolve it either way. 1d. A fact is material
if its existence vel non "affects the outcome of the suit" so
that it "needs to be resolved before the related | egal issues
can be decided." Id. (citation and internal punctuation
omtted).

Summary judgnent notions are decided on the record as
it stands, not on the pleadings or on the nonnovant's vision of
what facts mght sone day be wunearthed by the litigation
equi val ent of an archeol ogical dig. Consequently, a plaintiff
who aspires to ward off a properly docunented notion for summary

j udgnment nust produce enough proof to enable her case to get to

a jury. Perez v. Volvo Car Corp., 247 F.3d 303, 313 (1st Cir.

2001). This obligation cannot be satisfied by conclusory
al l egations, enpty rhetoric, unsupported speculation, or
evidence which, in the aggregate, is less than significantly

probati ve. Mal donado- Denis, 23 F.3d at 581; Medina-Minoz V.

R. J. Reynolds Tobacco Corp., 896 F.2d 5, 8 (1st Cir. 1990).




Agai nst this backdrop, we turn to the plaintiff's
cl ai nms. The statute under which she sues, 42 U S.C. § 1983,
provides in pertinent part that "every person who, under col or
of a statute, ordinance, regulation, custom or usage . . .,
subj ects, or causes to be subjected, any citizen of the United
States . . . to the deprivation of any rights, privileges, or
i nmunities secured by the Constitution and | aws, shall be |iable
to the party injured.” In other words, section 1983 "supplies
a private right of action against a person who, under color of
state | aw, deprives another of rights secured by the

Constitution or by federal |aw. Evans v. Avery, 100 F.3d 1033,
1036 (1st Cir. 1996).

To mai ntain such a cause of action, the plaintiff —who
has the burden of proof —first nust show official conduct, that

is, an act or om ssion undertaken under color of state |aw

Roche v. John Hancock Mut. Life Ins. Co., 81 F.3d 249, 253 (1st

Cir. 1996). That is not a problem here; the runicipal
def endants plainly were acti ng under col or of Massachusetts | aw.
But the plaintiff also nmust show that the defendants' acts or
om ssions caused a constitutional injury. Rogan's case founders
on this shoal. W explain briefly.

To satisfy the "constitutional injury"” requirenment, the

plaintiff must nake a showing of a deprivation of a federally-
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secured right. Baker v. MCollan, 443 U.S. 137, 142 (1979);
Ni eves v. McSweeney, 241 F.3d 46, 53 (1st Cir. 2001). It is the
law of the case that the policy of transferring accidents

i nvol ving MBTA vehicles to the MBTA police is not, in and of

itself, unconstitutional. Rogan Il, 175 F.3d at 78 (declaring
t hat "there is no constitutional prohi bition against

organi zati onal schemes that |odge self-investigative powers
wi thin a governnent agency"). This |eaves the plaintiff, on her
pl eadi ngs, with two possi bl e avenues of attack.

The nmost obvious avenue would be to show an
unconstitutional inplenmentation of the transfer policy. See

City of Canton v. Harris, 489 U S. 378, 386-87 (1989)

(concluding that, under certain circunstances, a policy that is
constitutional onits face may be applied in an unconstitutional
manner, thus inplicating section 1983). Here, however, the
plaintiff mkes only a token effort to travel this road. She
offers no significantly probative evidence that the MBTA
of ficers deliberately skewed their investigation, |et alone that
t he munici pal defendants knew (or had reason to believe) that
such a charade woul d occur

The plaintiff pursues the second avenue with nore
Vi gor: she endeavors to make the requisite show ng of

constitutional injury based on a denial of meaningful access to
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the courts. Theoretically, she is on solid ground. There is a

constitutional right of access to the courts. See Wolff wv.

McDonnel |, 418 U.S. 539, 579 (1974); Inmates of Suffolk County

Jail v. Rouse, 129 F.3d 649, 660 (1st Cir. 1997). It follows,

therefore, that "[i]t can be a deprivation of life, liberty, or
property, wthout due process of law, in violation of the
Fourteenth Amendnment, for state officials to deny a person
adequate, effective, and neaningful access to the courts.”
CGermany v. Vance, 868 F.2d 9, 11 (1st Cir. 1989) (citation and
internal quotation marks omtted). But theory is one thing and
reality is quite another. As a practical matter, the
plaintiff's effort to lim a denial of access to the courts
falls short.

The plaintiff's thesisis not easily extracted fromthe
harsh rhetoric and tangled ratiocination that perneates her
brief. As best we can tell, her argunent seens to be that the
def endants are liable because they shifted responsibility for
the accident investigation to the MBTA police who, she
t heori zes, had a conflict of interest which led themto conduct
a biased investigation and cover up the real cause of the
accident (the trolley driver's negligence). This conflict of
interest, the plaintiff says, arises out of the nutual

enpl oynent of the MBTA police and the trolley car operator
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presumably on the basis that, if the trolley driver were held
responsible for the accident, the MBTA would be exposed to
financial risk (i.e., noney damges). In this way, the
muni ci pal defendants allegedly deprived the plaintiff of an
i npartial investigation, and, thus, of meani ngful access to the
judicial process (including an opportunity to obtain nore
generous reconpense in her tort action).

This thesis has several flaws. The perceived |ink
bet ween the investigation and the plaintiff's tort suit seens
t enuous at best, especially since under Massachusetts |aw, the
plaintiff's conviction on the failure-to-yield charge woul d not
have been adm ssible in evidence in a trial of that suit. See
LePage v. Bunila, 407 Mass. 163, 164-65 (Mass. 1990) (hol ding
that the paynent of a fine pursuant to a traffic citation does
not constitute an evidentiary adm ssion). Mor eover, the
plaintiff, in fact, was able to pursue her personal injury
claim and she received a substantial settlenment ($710,000). W
need not bel abor these points, however, because the summuary
judgment record contains no evidence whatsoever that the MBTA
i nvestigation was partial or that the municipal defendants had
any reason to suspect that it would be. To cinch matters, the
record reveals a simlar dearth of evidence that any MBTA

investigations were marked by partiality, or that the
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def endants, based on their experience, were on notice that the
MBTA had pl ayed fast and | oose on prior occasions (or would do
so on this occasion).

To bridge these chasmal gaps, the plaintiff baldly
asserts that the MBTA's financial interest in the outcone of the
i nvestigati on somehow creates a presunption of partiality. She
is wong. Accusations of bias are not self-elucidating. Thus,
a plaintiff who alleges a pattern and practice of partiality
must, when faced with a notion for summary judgnent, offer sone
significantly probative evidence to support that charge.
| ndeed, in situations in which a presunption exists, the
presunption is that governnent officials are inpartial in the
adm ni stration of responsibilities arising within the scope of

their enploynent.? See Wthrow v. Larkin, 421 U.S. 35, 47

(1975); United States v. Mrgan, 313 U S. 409, 421 (1941);

Brasslett v. Cota, 761 F.2d 827, 837 (1st Cir. 1985). Were the

| aw ot herwi se, federal agenci es woul d be hanstrung whenever they

’2ln support of her contention that partiality my be

presumed wi thout proof, the plaintiff cites Ward v. Vill. of
Monroeville, 409 U S. 57 (1972). That case bears on the
neutrality of officials performng judicial or quasi-judicial
functions. See id. at 59-60. The plaintiff's claim of

institutional bias on the part of the MTA investigators
presents a significantly different problem Ward is, therefore,
i napposite. See Doolin Sec. Sav. Bank v. EDIC, 53 F.3d 1395,
1405-07 (4th Cir. 1995); Hammond v. Baldwin, 866 F.2d 172, 177
(6th Cir. 1989).
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had reason to investigate crines against the United States or
tort clains involving federal enployees.

The plaintiff's cause i s not aided by her denunciatory
charge that the citation i ssued by the MBTA for failure to yield
was "intended to provide |leverage to dimnish her claim for
damages."” Appellant's Br. at 15. That is rank conjecture. As
the plaintiff provides us with no evidence to support the
accusation, it can play no role in the summry judgnent

cal culus.® See Ml donado-Denis, 23 F.3d at 581; Medi na- Minoz,

896 F.2d at 8.

The short of it is that the plaintiff has nustered no
proof that the MBTA's investigation was anything |ess than
pristine on this (or any other conparable) occasion. By the
same token, she has adduced no evidence to show that the
muni ci pal defendants knew, or had reason to know, of any
irregularity in the MBTA's discharge of its investigatory

functions. These deficits are fatal. See, e.q., Corrada

Bet ances v. Sea-Land Serv., lInc., 248 F.3d 40, 43 (1st Cir

2001) (warning that a plaintiff who opposes summary judgment but

fails to marshal evidence in support of her position has little

SAt any rate, the undisputed evidence that a state court
judge, unaffiliated with the MBTA, found the plaintiff guilty of
failure to yield tends to contradict the notion that the MBTA
officers issued the citation for an inproper purpose.
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prospect of success); Kelly v. United States, 924 F.2d 355, 358-
59 (1st Cir. 1991) (simlar).

We need go no further.4 Here, as in Ml donado-Denis,

23 F.3d at 586, "[a]lthough the rhetoric of [constitutional
injury] reverberates from the pages of [the plaintiff's]
brief[s], the record contains no evidence of [a violation]
sufficient to relate the rhetoric to the reality of events."
Since the plaintiff failed to present any proof of a
constitutional injury, the district court did not err in

granting the defendants' notion for brevis disposition.

Affirned.

4“The absence of a constitutional injury suffices to doomthe
plaintiff's claim rendering it unnecessary for us to consider
the other form dable obstacles (e.g., qualified inmmunity) that
bl ock her path.
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